e What are BITs?

COUNTRIES AIMTO attract FDI since it
comes as a package of capital, techno-
logy, managerial expertise,and linkage.
Toavoid risks of arbitraryactions by
host countries, home and host count-
ries have developed mechanisms to
protect foreign investors. BITs are the
mostwidely used such mechanism.
Foreign investors who are adversely af-
fected by host countryactions can seek
compensation fordamages in internat-
ional tribunals. Sometimes investment
provisions can be a part of bilateraland
multilateral trade agreements. All these
togetherare called international
investment agreements (I1As).

[1As promise foreign investors some
guarantees (fairand equitable treat-
ment, protection against expropriation
without compensation,and the freed-
om to transfer funds). Theyare backed
by the key defining feature of such
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e Background thatled to change in India’s BIT model

BY 2015, INDIA had signed more than 80
BITs.The first ISDS award against India
was in thedispute involving White Indus-
tries of Australia and Coal India overa

commercial contract. The ISDS arbitration

went against Indiain 2011.India paida
compensation of AS4.08 millionalong
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with interest. India lost this dispute on the
“effective means of asserting claims”
clause,which White Industries imported
from the India-Kuwait BIT using the most-
favoured nation clause in the India-Aust-
ralia BIT. This was followed by high-profile
claims from Vodafone and Cairn Energy

over the regulation on retrospective taxat-
ion.When India issued its first compulsory
licence to reduce the cost of Nexavar,a
medicine used in the treatment of cancer,
from ¥ 2.8 lakh per month to ¥8,800, Bay-
er,the patent owner of Nexavar, was advis-
ed tostart an ISDS dispute against India.

e 2015 model & current debate around it

ALARMED BY THE legal entanglement its
BITs have created forits regulatory space,
the Indian government decided to over-
haulits investment-treaty regime.Anew
model BITwas framed in 2015, followed
by the unilateral termination of about 70
of India’s existing BITs.Although termin-
ated, the provisions of the treaties rem-
ainvalid fora further 15 years,due to the
survival (sunset) clause in BITs. The most
significant change in the new model BIT
was requirement of exhaustion of local

remedies forinitiating ISDS proceedings.

Foreign investors are required to pursue
local judicial and administrative
remedies forat least five years to takea
dispute to the international arbitration.
However, if there is no availability of local
remedy forredress,a foreign investorcan

directlyinitiate thearbitration.

Some scholars argue that the model
BIT 2015 reflects an arrogant attitude to-
wards foreign investors. In this context,
thedecline in net FDI inflows (gross FDI
inflows net of outward FDI from India)
and repatriation and disinvestment by
foreign investors is attributed to the exis-
ting BIT regime. But a number of Indian
firms have invested abroad to facilitate
exportsand strengthen innovation capa-
bilities. Studies have found in sectors like
pharma, firms that invest abroad tend to
spend more on R&D in India. Similarly,
Ford exited Indiain 2021 as it couldn’t
withstand competition in India’s auto-
motive market.There should bea more
nuanced understanding of the decline in
India’s net FDI during the last fewyears.

e Will a modified
BITmodel attract
more FDI?

NOTNECESSARILY. Amodel BITis not a
binding instrument,and itis onlya
template to be followed broadlywhen
India signs IIAs. In the India-UAE BIT
of 2024, foreign investors are required
to exhaust local remedies only for three
years before initiating ISDS arbitration
while in the model BIT 2015 it is five
years. There are key determinants such
as market size, growth prospects, tax
rules,business environment,and
political stability other than investor
protection measures which influence
FDIinflows. Geopolitics has becomea
major critical factor influencing FDI
decisions. Therefore, FDI inflows into
India and its net FDI position will
depend on a number of other

factors than its BITs.

@ Does India’s BIT
model conformto
international law?

YES, THE MODEL BIT and ITAs do
conform to international law.
Exhaustion of local remedies is an
accepted principle in international
law and countries have the freedom
to set standards for this principle,
such as whether local remedies
should be pursued for six months or
five years or irrespective of the time
taken. It is also not mandatory that
countries have to provide for the ad
hoe ISDS arbitration and in fact
European countries are deliberating
on moving away from ISDS towards a
permanent court-based model.
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